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TERRITORY OF GUAM 
OFFICE OF THE GOVERNOR 

AGANA, GUAM 96910 
U.S.A. 

�XECUTIVE ORDER NO. 96-17 
I 

RELATIVE �0 AN EMERGENCY DEC LARATION 
P R OMULGATiiNG AMENDED INTERIM RULES AND 
REGULATION� FOR THE CUSTOMS, AG RICULTURE AND 
QUARANTINE INSPECTION SERVICES CHARGE. 

I 
WHEREAS, in accdrdance with Section 9302 of Title V, Guam Code Annotated, and 

pursuant to Government! Code Section 47149, as amended by Public Law 23-96, the 
attached amended Interidt Rules and Regulations governing the Customs, Agriculture 
and Quarantine Inspectiot'l Services Charge are hereby adopted as emergency rules and 
regulations based on the fpllowing findings: 

I 
I 

1. Section 18 o� Chapter III of Public Law 23-45 (Government Code Sections 

2. 

3. 

4. 

5. 

47143, et. se�.) mandates the collection of a customs, agriculture and 
inspection s�rvice charge by the Antonio B. Won Pat Guam International 
Airport Authority ("GIAA") and the Customs and Quarantine Agency 
("CQA") upo�� all air and sea carriers, including certain initial statutory rates. 

I On March 1�, 1996, formal notice of the implementation of the Government 
Code Section� 47143 et. seq. was given by the GIAA to all air carriers subject to 
the service c�\arges, a copy of which is attached hereto as Exhibit "A". Said 
notice advised the carriers that the initial service charges were subject to 
adjustment upon the adoption of interim and final rules and regulations. 

I 
Government I Code Section 47149 authorizes the Director of Customs and 
Quarantine k'\.gency to promulgate rules and regulation to implement 
Government! Code Sections 47143 et. seq., including rules governing the 
procedure fdr collection of the service charges, for periodic review of the 
costs of pro�iding inspection services and the level of charges levied, and 
other matter�. 

I 
On April 15, �996, interim rules and regulations were adopted by the Director 
of CQA an<il promulgated pursuant to Executive Order No. 96-10 as 
emergency rljtles and regulations. A Supplemental Notice of Amendment of 
GIAA's Airpprt Tariff Schedule was also given to all air carriers, a copy of 
which is attached hereto as Exhibit "B". 

I 

I . On May 8, 1996, Government Code SectiOns 47143, 47144, 47145, 47149 and 
47150 were aimended to clarify the intent of Public Law 23-45 and to modify 
the interim �lates in response to the objections of several air carriers who 
maintained in correspondence with the Federal Aviation Administration 
("FAA") thatl the initial rates were excessive and that the service charges 
violated the Federal Anti-Head Tax Act, 49, U.S.C. §40116 ("AHTA"). 

I 
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I 
6. The FAA Airports District Officer, Western-Pacific Region, U.S. Department 

of Transportation ("DOT"), in letter dated November 13, 1995 and January 16, 
1996, copies qf which are attached hereto as Exhibits "C" and "D", responded 
to the air cafriers' inquiries advising that the terms of Government Code 
Section 4714:jl et. seq. were not in conflict with the AHTA, as the service 
charges to be levied on aircraft operators are only intended to recover the 
costs of prov�ding inspection services and facilities at the Antonio B. Won 
Pat Guam International Air Terminal ("GIAT"). 

7. The FAA letters further state relative to the reasonableness of the service 
charges that, if the charge amounts exceed the actual cost of providing 
inspection services, the charges might be considered a prohibited tax under 
the AHTA aJ;J.d, further that payment of excess service charges might be 
considered it prohibited use of airport revenue under 49 U.S.C. 
§47107(1 )(2)(.f1.). 

i 

8. To avoid violation of the aforesaid federal laws, the FAA Airports District 
Officer advised that "the GAA and GCQA must assure that the level of the 
service fees do not exceed the costs of providing inspection services at GUM". 
Exhibit "C" ati 2. 

9. Notwithstancjing the foregoing FAA letters, the air carriers continued to 
question both the validity and amount of the service charges and threatened 
to file an adil'l.inistrative or judicial complaint challenging the program. 

10. In an effort to forestall costly and time consuming litigation, counsel for the 
air carriers ml.d for the government of Guam entered into discussions with 
representativ�s of the FAA and DOT, culminating in the formulation of a 
Letter of Understanding between the government of Guam and the air 
carriers dated! June 14, 1996, and advisory letters from the DOT and FAA both 
dated June 1�, 1996, copies of which are attached hereto as Exhibits "E", "F", 
and "G". 

11. As confirmed in the Letter of Understanding dated June 14, 1996 (Exhibit 
"E"), the air darriers and the government of Guam have agreed to abide by 
the views expressed in the FAA/DOT letters as to the legality of the service 
charges and manner in which the carriers may collect the charges from their 
passengers. 

12. Immediate <;�doption of the attached Amended Interim Rules and 
Regulations o).l. an emergency basis is necessary to comply with, and abide by, 
the foregoing1 FAA/DOT letters concerning the application of federal law to 
the service c�arge program. 

13. In considerat�on for the promulgation of the Amended Interim Rules and 
Regulations, the air carriers have pledged and agreed never to challenge the 
service charge program under any U.S. federal or other law or regulation, or 
to challenge the amount of the initial service charges for the first year, and if 
an action is filed the signatory carriers will seek to intervene in support of 
the government of Guam. The carriers have further agreed to pay all service 
charges due £rom the effective date of April 13, 1996, provided the attached 
Amended Int�rim Rules and Regulations are promulgated by June 30, 1996. 
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NOW, THEREFORif, I, MADELEINE Z. BORDALLO, Acting Governor of Guam, by 
virtue of the authority ve$ted in me by the Organic Act of Guam, as amended, and the 
laws of Guam, do order: 

1) The Amend�d Interim Rules and Regulations attached hereto as 
Exhibit "H" 'I-re effective April 13, 1996 and supercede and replace 
interim rules ,and regulations promulgated by Executive Order 96-10. 

2) The rules aiJ.d regulations, as amended and promulgated by this 
Executive Orqer 96-17, shall be promulgated by the Director of the 
Customs and, Quarantine Agency according to Section 47149 of the 
Government Code enacted in Section 18 of Chapter III of Public Law 
23-45. 

3) Executive Orqer 96-10 is rescinded. 
I 

SIGNED AND PROMULC\ATED at Agafia, Guam this 27th day of June 1996. 

COUNTE SIGNED: 

TED S. NELSON I 

Acting Lieutenant Governpr of Guam 



---+�----------------------+ ! • • 

I, ��1�.�ju�;�;g�;����o�����o� 
.... d Fax: (671) 646-8823 

il 

MEMORANDUM 
i, 

TO: All Air�raft Owners & Operators 

FROM: Executte Manager 

SUBJECT: Amendrhent of Airport Tariff Schedule (P.L. 23-45) 

DATE: March 1113, 1996 

NOTICE"IS HEREBY <&IVEN, pursuant to Government Code Section 47143 (P.L. 23-45) and 
Sections 1.01.03.01 and 1.08 of the Terminal Rules and Regulations of the Guam Airport 
Authority, that effectiye April 13, 1996, each aircraft landing at the A.B. Won Pat Guam 
International Airport will be levied a Customs, Agriculture and Quarantine Inspection Services 
Charge reasonable relat� to the costs of the services provided to the carriers. The charge shall 
be paid in U.S. currencY to the Authority at the office of its Treasurer/Controller on a monthly 
basis no laterthan the fift1eenth (15th) day of the month following the month in which the services 
were provided, pursuant 

1fo monthly billings provided by the Authority of the various charges and 
fees payable pursuant to Article XIV of the Terminal Rules and Regulations. Pending the 
adoption of interim and

1
1 
final rules and regulations by the Director of Customs and Quarantine 

Agency, pursuant to Gc�vernment Code Section 47149, the service charge shall be detennined 
based on the initial rates[ set forth in Government Code Section 47144(a). 

I 

Attached hereto is a cop� of the amended Airport Tariff Schedule, reflecting the addition of the 
Customs, Agriculture 1d Quarantine Inspection Services Charge. 

w�--P� 
GILBERT E. ROBLES i. 
Acting Executive Manag1er 

lri ATTACHMENTS · 

-•'''"••• ""o�••T•o- o• 
""" ........... 0"•<•••• 

EXHIBIT "A" 

AME�ICAN ASSOCIATION 
0� AIRPQill EXtCU!IVES 



EXHIBIT "A" 

GUAM JNTERNA TIONAL AIRPORT 
GUAM AIRPORT AUTHORITY 
P.O. Box BB770, Tamuning, Guam 96931 

Talaphono: {671) 646-QJOO lhru 0302 Fax; (671) 646-8623 

A!Re.QRI.IABIEE SCHEDU!,t;; 
The following Airport Tarirr Schedule rcnocts !he ralu, len and charon established by GM's Ru!u 
and Regul .. �ons. The Rules Md RegulaGcn s, u lha pt"evaiflng source daeumcnt, shall govom any 

connicts or disputu hereunder. 

Airport Tarin Schedule rain, leu 1nd eharou nlablishcd by GAA'1 Ruin and Regulations IQf Commuter 

tnd General Avia�on o�ration• •t lha Air Terminal Anne� (Old Terminal) are effective March I, 1992. 

1 Atrcralt having certified gros� take-off woighl (GTOW) or thirty thousand {30,000) pounds or mora. E-- -

-- CLASSES QEAIRCRAET 

II Aircraft havmg certtfied GTOW or less '"'�'c""'""'c"LY�Ih�ou""''�'"c'cfe300,, 000""'LI ; """"""'''·---------------' 

i. AIRFIELD USE CHARGE 6. IMMIGRATION INSPECTION FEES 

� ooo �"' (S 51) P'' olomoUo"'''"'""""'""'"· d 
(Sotii'CII: Secticn 1�.02) 

Elfediva Oct. 1, 1995 

2. APFfON/GATE USE CHARGE 
(Source: s�ction 1 � 03) 

Sl;n�tory & Non-Signllory 

l.bln Tem�n•l Thirty six unts (S .l6) per 1000 pounds of 

urlified GTOW for neil !Jn<ing. 
Ctu11t & Commuter Facility Sevn dottarJ and filly unt1 {S7.50) lor uch 

Signatory & Non-Signatory 

l.hin T�rmin�l 

crau lt 

Commuter f•cility 

lan.Snu. 

Thirty 1b; tent• ($ .36) per 1000 pounds of 

mrum GTOW for neil l•ndinn. 
One dol11r and filly unll ($1.50) fo.r oaeh use 

wilh four (�) hour. mviiTKlm. 

Five unit($ .05) per !OOOpounds GTOW 
for ueh use willl two f2J hou'"' maximum. 

J: LOADINGBRibGE USE CHARGE 
(Sou/UI; Sectit>n H.03.01) Slgn1tory & Non-Signdory Sixty Five Doll�'"' and filly clqht unts ($65.511) uch lUll 

Elfeetlva Oct. \, 1995 

J. ARRIVAL FACILITY 
SERVICE CHARGE 

(Soun:c: Section 1�.001 

Chaflle effecUve Oct. 1. 1995 

8. DEPARTURE FACILITY 
SERVICE CHARGE 

(Source: Saetion H.07 & 14.07.01) 

Signatory & Non-Signllory 

Main Tonnlnal 

Signatory & Non-Signatory 

Main Tennin•l 

Commuter F1ci!ily 

Slgn.tory & Non-Signatory 

Main Terminal 

Commuter Facility 

One dollar and nine unts {$1.09) per 

�.II or aniving p•uonger, In �cu of unt 1 
Filly unts (S.50} per aniving puungar or Tv.o 

dollars and �l'ly unt.s: ($2.50} per 1ircn fl. 
whichever is !)(eater. 

One dohr and thlrt11n unb ($1.13) per enpl•ncd 

pusenger,ln liau of rent. Exelud<u aeurily 
inspection nMus. 

Stventy.fiv• un1s ($.75) J)<lr enplaned puunoer 
i. AIRCRAFT PARKING CHARGE 

_ _ �-�-�--� �-����-���-�--�-��--\-----· ___ --�---- _ � -�-�-�--�o.r-Thtu-®ll=r: :nc-uv�n:Y·t.vo·CGnts-jS3;7�J-penircrlin; - -
_._......,--{Sourc6:-S�ction'1 ':O�t------- �-��SfgiiifOry-&-fforl.S!QniiOry whichever !, ater. 

5. FUEL FACILITY USE CHARGE 
(Soui"C6; Section H.09) 

Main Terminal Thirty sb; 1;41nls (S .36) per 1000 pounds of urlifie<l 
GTOW fo.r each 2� hour period o.r fradJon 

thereof. Auened 6 hOUn 1n�r Iandino. 

ClaJII! & Commuter Facility One dollar and uvonly·fiva unb (S 1.75) for nell 

Signatory 

Non.Stgnatory 

twenty lour hour period Of" 1 fraction ther•of 

aueuod sb; hourJ aner lanoino. 

lh'.DPI!flUoa...AroaJMnl: 
Qual1er of 1 cent ($.00:25) per gallon of fuellllken 

on payable Ia the fuo!inljiiHiom CP:!,I"f.lor. 1 
Tv.o and 1 qual1er unb ($.0225) p11r glii!On of 

fuel bken on payable to !he fueling system 

openl!or. 

9. IN-TRANSIT FACILITY 
SERVICE CHARGE 

(Source: Section H.OB) 

Main Terminal & CoiMlUler Hinely unt1 ($.90) pM in-lana� panengar In Ueu 

of ren� or Ton do 11m ($10.00) per nighl 

whichever 11 oreater. 

11C WASTE DISPOSAL FACILITY 
USE CHARGE 

{Source: Socfion 1�.101 Main Tetminal & Commuter Chafllt /Of uu 11 ut by and payable to the wu1a 

disposal f�eilily OplltoltOI. 



�' 

tJ 
GAR 

11. CATERING FEE 
(Source: SecOon 14.12) 

GUAM INTERNATIONAL AIRPORT 
GUAM AIRPORT AUTHORITY 

P.O. Box 66770, Tamunlng, Guam 96931 
Telephone: (671) 646-0300 thru 0302 Fax: (671) 646-8823 

AIBEQB.IJABIEE..S_t<HoQUJ.o 
QTIJERBAIES,_EEES,_Cl:!AHl>.ES.. 

Monthly feo equal to live percent (5%) ol gross 
monthly bilnngs from supplier of In-night food and 

beverage. Exdudod Is In-night catering providnd 
direcUy by bonafido airline tenant. 

[12·- RAMP VEHICLE DECAL CHARGE l__ {Sourca: Section 1.08 8. 2.05) 

Five dollars (SSJ)Q) per decal par annum l 
13. TOUR BUS FACILITY CHARGE fApr.1J 1995 Throe donars{SJ.oo)perpassonger l Sourca: Section 14.13 

14. VEHICLE PERMIT 
CHARGE Applies to Tour & courtesy 

Vehicles 
(Sou(CI): Section 14.14) 

For vehh:hs used In lhe commercial �mage of 
'porsoru to 1n<l from the passenger terminal, the 

/cii<'Ming ann<nl permit Ieos shall apply b1ud on 

tlo 10 passengers 
11\o 20 passenger! 
2\ lo 30 passengers 
31 to 40 passengers 
41 lo 50 passengers 

Over 50 passengers 

Twenty-live dollars (S25.00) per vehicle 
Thirty ·live dollars ($35.00) per vehicle 
forly • live dollars (S45.00) per vehicle 
Fifty. fivo dollars ($55.00) por vehicle 
Sixty -live doller! {$65.00) par vehicle 

Seventy- live dollars ($75.00) per vehicle 

I I''"""' SOdiOO 14.14 

Twooty•" doll"' ($25.00) po< 'ohldo � 
16. RESERVED PARKING 

DECAL CHARGE 
(Source: Section 14.15.01) 

1983 Five dollars (S5.00) per docal per annum 
(Apr. 1) 1995 Twenty-five dollars ($25.00) per decal par annum 

Authorized Alr!lnos. commercial operators end tenants offocled only. 

17. EMPLOYEE PARKING 
DECAL CHARGE 

(Source: Section 14.15) 

Ch�rges are annually for each employee parking 
decal Issued to employees of lononls or concasslonalres 
who use dnslgnaled employee parking facililios. 

(Oct. 1) 1991 Fin eon dollars ($15.00) per annum par decal 
Magno lie Parking Cord Ten dollars (S 10.00) each non-refundable deposit 

Magnalic ParklnQ Cerd -Replacement for unaccountable card One hundred dollars {$100.00\ each 

18. SECURITY IDENTIFICATION 
BADGE CHARGES 

New Badga Ten dol!ars ($10.00) each lor processing 

Renewal Ten dollars ($10.00) each for processing 

Charges lor Security LD. badges which are stolen, lost. 

andlor replaced aro pos!ed al GAA's Security Divls!on. Change of s!a!us Ten dollars C$10.00) each for processing ! 

.19. C\J�TPM�. �GRICULTURE P,ND Q(jAflANTifl.E. 
.. 

.· 

· !NSP;�RT!O� S��V!CE�;pHARGI;'! ··· '� < · •. ···· 

(Sou" reO: f:.l;. 23--46)·. ·: _�: · : · · · · 1' • 
r · 

chlh,e !tt'�l Aprii1J, 1-P� . . . . 
. 

·'· 

Tin Dolllf-.l$10.00\.l»r 101Yina pulinner. 
fife oOna·� ($5.00) P'f �onS!gOnienl or air cargo, 



--�---------------------� 1:GU��Ri�! �����o��!�u2�iTy 
P.O. B.:lx 8770, Tamunmg. Guam 96931 • Telephone: 646·0300, 646-0301, 646-0302 
I Fax: (671) 646-8823 

April 15, 1996 

MEMORANDUM 

II 
TO: All Aircraft Owners and Operators 

1, 
FROM: Executiv, Manager 

SUBJECT: Amendment of Airport Tariff Schedule (P.L. 23-45) 
(Supplemrntal Notice) 

_On March 13, 1996, notice of implementation of the Customs, Agriculture, and Quarantine 
Inspection Services Charge was given by the Authority together with an amended Airport 
Tariff Schedule reflectir\g the initial service charge rates. The Notice provided that the 
service charge was subj:ect to the adoption of interim and final rules and regulations by the 
Director of Customs & quarantine Agency, pursuant to Government Code Section 47149. 

I 
NOTICE IS HEREBY GIVEN, pursuant to Government Code Section 47143 (P.L. 23-45) 
and Sections 1.01.03.01 and 1.8 of the Terminal Rules and Regulations of the A.B. Won 
Pat Guam lnternation�l Airport Authority, that on April 13, 1996 Interim Rules and 
Regulations were adopt�d pursuant to Executive Order No. 96-10. A copy of the Interim 
Rules and Regulations <pre attached hereto and made a part hereof. 

I 
In lieu of a per passenger rate or charge, the annualized cost of providing, maintaining, and 
operating the service ch�rge facilities as they relate to air carrier operations, excluding air 
cargo operations, has bJen determined by the Director of Customs & Quarantine Agency 
to be the sum of $7,136,11848.00 of the current fiscal year. Pursuant to Section Ill (A)(2) of 
the Interim Rules and �egulations, the annualized cost has been divided by 12 and the 
average monthly cost of 1$594,737.33 shall be apportioned among the several air carriers 
each month in proportign to each carrier's re;,spective percentage of passenger volume 
subject to the services. This apportionment methodology corresponds to the methodology· 
previously used by the Customs & Quarantine Agency to apportion and collect 
reimbursement of overtilne costs from the carriers. 

· · · '  .� •• ·--oc · ··�-�· 
•.·." ......... � .... . . .  

I 

I I 
EXHIBIT "B" 



I 

All Aircraft Owners & bperators 
Page 2 · I 
Ap� 15, 1996 I 

I 
I 

Attached hereto is a 8opy of the Amended Airport Tariff Schedule referencing the new 
service charge methodology. The charges is effective April 13, 1996, formal notice of 
which (copy enclosed) was given by the Authority to all air carriers on March 13, 1996. 

I 
Sincerely, 

Attachments 



19. 

AIRPORT TARIFF SCHEDULE 

CUSTOMS, ApRlCUL TURE AND 
QUARANTINE INSPECTION 
SERVICES CHARGE 

I 
Source: P.L. 28-45 
Change Effecti�e: 04/13/96 

i 

$594,73 7.33 per month to be 
apportioned according to 
each carrier's respective 
percentage of passenger 
vo1wne, as provided in 
Section III ofCQA Interim 
Rules & Regulations 



U.S. Department 
of Transportation 
Federal Aviation 
Administration 

I 
November 13, 1995 I 

I 
Mr. Rickie G. Reyno

1
lds 

Executive Manager 1 
Guam Airport Autho�ity 
Commonwealth of Gua� 
PO. Box 8770 1 
Tamuning, GU 96 9 31[ 
Dear Mr. Reynolds: I 

'I 

Western-Pacific Region 
Airports District Office 

300 Ala Moana Blvd., Rm. 7116 
onolulu, HI 96813 

. MAIL: Box 50244 
� .Cionolulu, HI 96850-0001 

",(808) 541-1230 
'FAX: (808) 541-3462 

.. ; · .. ·. 

. ._ .·· 

. . ....-·· �...:-:_ .. __ .-·· 

This letter respondf to your request for the Federal Aviation 
Administration (FAA� review of recently enacted legislation establishing 
a customs and agricultural inspection service fee to be collected by the 

• I 
Guam Airport Authority {GAA) at the Guam International Airport Terminal 
(GUM), Agana, Guam. I Based on our revie� of the legislatiori and 

information currently available, the legislation does not appear to be 
facially inconsiste�t with Federal requirements governing generation and 
use of revenue at p�licly-owned airports. However, I want to take this 

.opportunity to alert you to FAA concerns regarding implementation of the 
legislation. I 

I 
As enacted, the legislation authorizes the GAA to assess and collect from 

air carriers landinJ at GUM a service charge for customs and insnection 
services provided ad GUM (§47�45). The legislati�n further auth;rizes 
the GAA to reimburse the Guam Customs and Quarantine Agency (GCQA) and 

I 
Department of Agriculture for the costs of performing the various 
inspections at GUM �nd to apply the service charge to pay for those costs 
(§47146). The legidlation further authorizes the Director of the GCQA to

. 

promulgate rules and regulations governing the service charges, including 
provisions establisHing periodic review of the costs of providing the 
services and of the :level of charges levied (§47149). The legislation 
also establishes an initial service fee of $�0 per passenger and $5.0 0 
per consignment of alir cargo, "[u}ntil the first rules and regulations 
required by §47149 h

1ave been promulgated and based on a preliminary 
assessment of the ac\tual costs" of the services provided (§47�44). 

The FAA has consider:ed the legislation in light of the Anti-Head Tax Act, 
49 U.S.C. § 40116 (ApTA). The AHTA generally prohibits state and local 
taxation of air comm�rce, passengers traveling in air commerce and the 
sale of air transporpation. The AHTA excludes from this prohibition 
reasonable landing fees, rental charges and other service charges paid by 
aircraft operators f�r using airport facilities. The FAA has also 
considered the legis�ation in light of AIP grant assurances requiring 
that revenues genera�ed by an AIP obligated airport be used for the 
capital and operating costs of the airport, 49 U.S.C. § 47�07(b). Based 
on provisions of the

1FAA Authorization Act of 1994, Pub. Law 103-305 I b . 
(August 23, 1995), p�yments y an alrport sponsor other than payments 

EXHIBIT "C" 



2 

reflecting the value of services and facilities provided to the airport 
are to be consider�d a orohibited use of airport revenue, I • 

49 U.S.C. § 47�07(1) (2) (A). 

t 
Based on the terms[of the legislation it appears that the service charge 
is intended to be impost:d C.u. a.1.rcraft operators to recover the costs of 
providing inspecti6n services and facilities at GUM. The FAA nates that 
the initial charge� are based on preliminary estimates of costs and are 
to stay in effect 4nly until a rulemaking establishing costs and fee 
levels is complete4. If implemented as intended, the legislation does 
not aopear to conflict with the AHTA or with the reauirements for the use 

of aicyort revenue J1_ Accordingly, the FAA has no ba;is for objecting to 
the legislation at .this time. 

I 
However, if the serrvice charges exceeded the actual costs of providing 
the inspect�on se��ces at the GUM, the service charges might be 
considered to be a �rohibited tax under the AETA. Moreover, in these 
circurnstan.ces, the 1[payment of the service charge revenue by the GAA to 
the Guam customs �d Quarantine Agency and Department of Agriculture 
might be considered] a prohibited use of airport revenue under 
49 u.s.c. § 47�07(1 1) (2) (A). In other words, to avoid a conflict with 
these Federal requi�ements, the GAA and GCQA must assure that the level 
of the service fees[ do not exceed the costs of providing inspection 
services at GUM. I 
Therefore, the FAA $trongly recommends that the GCQA promptly complete 
initial rulemaking �o establish the costs of providing the inspection 
services and to establish the level of the i�spection fees and that the 
GCQA review costs a�d fee levels on a regular basis. I 
Please call if you have any questions or require further information. 

I 
sincerely, I 

/g�{g��§ Office I 



JAN-24-86 11=37 FROM:GU�M AIRPORT AUTH 
,/''-,, 

u.s. Department 
of Tronspoctatlon 
Federal Aviation 
Adminislroficn 

' I 
i 
I 
'I 
I 
I 
I 

January 16, 19961 I 
Mr. Kevin J. JohnJon 

Western-Pacific Region 
Airport$ District Office 

Corporate Couns�1l and Assistant Secretary 
Department A 118r:il 
5101 Northwest DHve 
St. Paul, Minnesot 55111-3034 

Dear Mr. Johnson:� 

ID= 

Reference is made to your letter of December 4, 1995, regarding the Guam Customs, 
Agriculture, and obarantine services -Charge (Guam User Fee) levied at Guam 
International Airpo�. Agana, Guam. Our letter of November 13, 1995, was based upon 
a review of the legi;;lation which concluded the following with respect to the reasons 
raised in your lettet: -

Reason 1 � - 'The legislation and regulations which implement the Guam User 
Fee show that the ipuam User Fee related to passengers is, on its face. a head tax_ • 

I 
Section 40116(b) of 49 U.S-C. 40101 prohibits a State or pclitical subdivision of a State 
from levying or coiil.cting a tax, fee, head charge or other charge on an individual 
traveling in air ccm�erce. A review of the legislation authorizing the Guam User Fee 
determined that it did not define the fee in a way which fit section 40116. The fee is 
levied on the aircraj't, and based on the number of passengers which are on the aircraft. 

I 
Reason 1.81 • '111e Anti Head Tax Act prohibits Guam from imposing the Guam 

User Fee as to Passengers: 
I 

PAGE 

The Guam User Fee is levied on an aircraft and is not levied on an individual. The 
prohibrtion in 49 U.S.C. 40116 is defined as levied on a person, the air fare, the sale, or 
the gross receipts tfcm air commerce. The Guam User Fee has been determined to not 
be a head tax. I 

II 
Reason 1.C.I· 'The anti-Head Tax Act prohibits Guam from impcsing the Guam 

User Fee as to cargb: 
I 

Section 40116(2)(A)1 prohibits a State from assessing or levying a tax on property, but 
the property is the pfOperty of the air carrier. The property carried by an air carrier is not 
what is referred to. The Guam User Fee as it refers to cargo is not prohibited by the 
Anti-Head Tax Act. I 

I r 
I_ 
I 

EXHIBIT "D" 
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Reason 1i.o. -The Guam User Fee is not a permitted "Service Charge" under 
subsection (e) otithe Anti-Head Tax Act: 

1. 
Your letter states that subsection (b) contradicts and makes illegal section (e). Section 
(e) is speaking of services and taxes that are normally collected by local governments 
from individuals ih their jurisdictions. Section (b) speaks of taxes levied on travelers and 
air carriers. The Fubject of each section is different. · 

The reasonablen�ss of the fees is questioned. The actual cost of providing the services 
is not known at this time. The initial rate will be adjusted by regulation as the ccst of the 
services become$ known. The actual adjustment of the service charge to reasonably 
relate to actual cgsts should be audited under the authority of the single audit act. The 
proc......o..dure is conSidered tc �·:-:;�s:cnabie and proper. I . 

I 
Reason 2.1- "The ccnditions placed upon the Guam User Fee in the FAA letter of 

November 13. 1995, do not save the Guam User Fee from the prohibitions of the Anti-' 
Head Tax Act." I 

I 
Our letter indicatei::J that the anti head tax act may be violated if the fees ccllected were 
higher than the actual cost of the services rendered. It urged the Guam Airport 
Authority to dete�ine the ccst of the services and to adjust the fees as soon as 
possible. Regulations to this effect should be promulgated as soon as possible to avoid 
the possibility of dpnffict with Section 40116. 

I 
Based on the abo-.\e, a change in the FAA posftion regarding the Guam User Fee is not 
ccnsidered to be nkcessary at this time. Please advise if we can be of further 

·sta I assr nee. 1 

s;,t ! -
wfc{��4:sE� tu£ 
Manager, Airports IDistrict Office 

I 
/cc: GAA (Reynojlds) 

·-· @)) c:_ustoms & Of_!l.lranii��Ai�ncv 



June 14, 2996 

The Honorable 
Governor 

c.ah 
I 
I 

T.C.. Gl.ltierre:z 

GUAM 
I. 

Dear Gove=or Gl.ltl.erre:z:: 

I 
This letter lcon£i=s the understanding :between the Governor 

of Guam, acting on :behalf of ehe Guam Customs and Quarantine 
Agency and the �am Inte=ational Airport Authority, and the 
undersigned carriers regarding the CUstoms, Ag-ricult=al and 
Quarantine Inspection Services Charge imposed by the Government 
of Guam effective' April 13, l!l96 {the "Fee•). 

I 
The carriers and the Governor have sought and agree to abide 

by the views to b� expressed in letters to the carriers from the 
u.s. Federal Aviation Administration ("FAA") and the U.S. 
Department of Transportation ("DOT"} on the le gality of the Fee 
and on the rnannerlin which the carriers may collect the Fee from 
their passengers in a form and manner substantially similar to 
those attached he�eto and made a part hereof. 

I 
The Governor 'ag-rees to have promuJ.gated no later than 

June 30, 1996 an amendment (the "Amendment�) to the Interim Rules 
and Regulations fdr the CUstoms, Agriculture, and Quarantine 
Inspection Services Charge, effective April 13, 1995, which 
establish the mech.aniam by which the Fee is imposed. The 
Am�mdment will pr9vide that based on the current annual cost to 
the Gove=ment of Guam of providing customs and agricult=e 
inspection service1s, which cost will be divided by 12, the 
Government will establish, based on the previous year's average 
monthly passenger Volume, a fixed amount which will enable the 
carriers to assess i each passenger. -

Upon prornulga�ion of the Amendment, .
the carriers agree not 

to challenge under j any u.s. Federal or other law or regulation 
the imposition of the Fee. In addition, the carriers agree not 
to challenge the amount of the Fee for the first year. In the 
event an action is ' 1 brought aga inst· the Government of Guam 
challenging the imposition of the Fee , each carrier also shall 
seek leave to inte�ene in the acti on and, if granted such leave, 
will support the pqsition of the Government of Guam against a 
challenge that the IFee violates the Anti-Head Tax Act, 49 U.S.C. 
li 40116- The carri1ers further agree that upon promulgation of 
the Amendment by June 30, 1996, the carriers will pay to the 
Government of Guam �hen due, without penalty or interest, all 
Fees accrued from April 13, 1996 to the effective date of. the 

il 
I 
I EXHIBIT "E" 
I ROITJ">1.>..7-;:(0..._.71:\7:,-,� I 



The Honorable 
June 14, 1996 
Page 2 

I 
Carl T.C. Gutierrez I 

I 
Amendment, and will promptly pay when due all Fees billed 
thereafter. I I . 

If the Governor fails to p=lllUlgate the Amendment by June 
30, the carriers :reserve whatever right they may have to 
challenge the Fee under U.S. Federal or other law before the U.S. 
Department ot Transportation or court of competent jurisdiction. 

I 
If thic let�er accurately reflects the understanding between 

the Governor and lthe undersigned carriers, please so indicate by 
signing and dating both copies of this letter in the place 
indicated below aPd returning one copy to Lynn Bonde at the 
following add:ress1: Ginsburg, Feldman & Bress, 1250 Connecticut 
Avenue, N.W., 7thi Floor, Washington, D.C. 20036. 

I Sincerely, 

-

Ltd. 

ott M. Seiden 1 
ice President - Law and 

Government Affairs 
Northwest Airlines � Inc. 

I 
II 
I 
I 

�-� -�- -· 

William H. Callaway, Jr. 
Atto=ey for 
All Nippon Airways Co., Ltd . 

,R, � � ;fi. c'/) 
R. Bruce Keiner, Jr. 
Atto=ey for 

tinent Mic o 

William H. Callaway, Jr. 
Attorney for 
Korean Air Lines , Co . , Ltd. 

S�-�r; 
Vice President - Goverment� 

Affairs 
United Air Lines, Inc. 



The Honorable 
June 14, 1996 
Page 3 

I 
Carl I 

i 
I I 

'l'.C. Gutierre:z 

I 
Acknowledged and agreed: I 

I 
Gove=or of Guam I 

By:��� :? I  
Its 6uJ.uu..L-

' 

Date, _____ 7JiW�AU---:"=::::::.�/.!...7,._ • .!.../.!...1.u'7 '"'----
f( ) 

I I 



,-

I 
I 

I 
Roger Berliner, Esq. 
Brady & Berliner I 
Suite800 I 
1225 19th Street, Nl. W. 
Washington, D.C. 120036 

I Dear Mr. Berliner: 1 

·, ¢ . .  ,� ....... u :�·�� 

800 ln<lepondenco Ave., S.W. 
Washingl011. D.C. 2C5lll 

Ym.:. bve r:equesteb. thai:-Federal A v'..ation Adininistration (FAA) review the 
reamtly amended hatute adopted by the legislature of Guam, aU. S. territory 
which is outside ilie customs territory of the United States, and proposed 
amendments to regmations authorizing the Government of Guam to establish 
and impose upon carriers a fee to be used to cover the cost of providing customs 
and agricultural �ction of air passengers and baggage arriving at the Antonio 
G. Won Pat Guam fnternational Airport. 

You explain that �e Guam fee wm be a'iSessed on carriers based on the total 
annual cost of provfi.ding the service which will be divided by twelve and then be 
divided by the pridr year's average monthly passenger volume to arrive at a per 
passenger cost. To!recover this cost, a fee will then be collected by carriers from 
each revenue passehger arriving at the facilities of the Antonio G. Won Pat Guam 
International Airpgrt Authority. 

I 
The inspections forlwhich the fees are to be assessed are required largely because 
the U.S. Customs S�rvice and U.S. Department of Agriculture, Animal and Plant 
Health Inspection �rvice have delegated to the Government of Guam authority 
to enforce certain Federal laws dealing with customs and agriculture matters. 
Guam, however, li� outside the customs territory of the United States. Under 
Feuerai user fee stayutes, Guam does not possess authority through these . 
agencies to collect £tom passengers the U.S. Customs and Department of 
Agriculture inspectfon user fees which currently are collected from international 
passengers arrivin� at airports within the customs territory of the United States. 
As a result, Guam �ust impose an d collect its own fees independently. 

The Guam fee will �so be used to pay the cost of inspections conducted pursuant 
to the laws of Guanl. These laws place Guam in a position analogous to that of a 
foreign governmen� which requires similar inspections of passengers entering its 

·t I tern ory. I I 
I 
I 
I 

�-- --- - -

EXHIBIT 11F11 
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Based upon the cir�tances described above, the FAA concludes that the fee 
established by the puam statute and implementing regulations, copies of which 
you provided to 1' does not violate the Anti-Head Tax Act,49 U.S.C. §40116. 

Sincerely, I 
I 

I 
Nicholas G. Garaufis 
Chiet eounse1 I 

I 

I 

_I __ 

I 
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U.S.Dt!J<a hoaotol 
� 
Office Of the Secretoty 
�lion 

Roger Berliner, Esq. 
Brady & Berliner 
Counsel for Guam 
1225 19th St Nw, S�te 800 
Washington,. DC 20036 

Dear Mr. Berliner: I 

GENERAL COUNSEL 

.lJN I 8 1003 

400 s.-11 St. s.w. 
Wuhington, D.c. 20590 

This is a follow-up J your inquiry of the Federal Aviation Administration regarding the 
recently amended st�tute adopted by the legislature of Guam, which is outside the 
customs territory of the United States, and proposed amendments to regulations 
authorizing the GovJrnmcnt of Guam to establish and impose a fee to cover the cost of 
providing customs attd agricultural inspections of air passengers and baggage arriving 
at the Antonio G. WdnPat Guam International .Airport You have asked for this office's 
opinion on whether, tonsistent with our enforcement policy regarding price · 

advertising, carriers f,nay separately list the Guam fee in their .fare advertisements and 
tickets. 1 

I 
As outlined in the F .A,A's letter, the Guam fee will be assessed on air carriers based on 
the total.annual cost 0f providing the service which will be divided by twelve and then · 

be divided by the pribr year's average monthly passenger volume to arrive at a per­passenger cost To rdcover this cost, a fee will be collected by .carriers from each 
revenue passenger arhving at the facilities of the 4ntonio G. Won Pat Guam 
Interna#onal Airport ruthority. -
The inspections for which the fees are .to be assessed are required largely because the 
U.S. Customs Service land U.S. Department of Ag:ricul.ture, Animal and Plant Health 
Inspection Service, h�ve delegated to the Government of Guam authOrity to enforce 
certain Federal laws q.ealing with customs and agriculture matters. Since Guam lies 
outside the customs tEb:ritory of the United States, 1,111der Federal user fee statutes Guam 
does not possess authprity through these agencies to collect from passengers the U.S. 
Customs and Departn:1ent of Agriculture inspection user fees which =rently are 
collected from intern.a,�onal passengers arriving at airports within the customs territory 
of the United States. f a result, Guam must impose and collect its own fees 
independently. 1 

I 
EXHIBIT "G" 
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' In the Enforcement <Office's view, Guam is acting effectively as an agency of the Federa I 
government to enfo�ce certain Federal customs and agricultural inspection statutes. In 
this regard, we note [that pursuant to appropriate law, the U .5. Customs Service 
designates certain employees of Guam's Customs and Quarantine Division as U.S. 
Customs agents to Pfform U.S. Customs duties. 

I 
Guam's status as a q.s. territory outside the customs territory of the United States, 
however, requires ttiat the Government of Guam separately assess a fee to finance the 
inspections underta!fen pursuant to Federal law. As a result, in connection with carrier 
fare advertisements jmd ticketing, the Enforcement Office would consider the Guam 
Customs and Agricultural inspection fee to be the functional equivalent of Federal 
customs and agricultural iiser fees. In addition, because Guam lies outside the customs 
territory of the Unite� States, the Guam fee is also analogous to the customs inspection 
fees levied on pas,gers by foreign governments. 

The F.nforcement Office has, as a matter of enforcement policy, permitted carriers to 
state separately in fate advertisements any charges that are imposed or approved by a 
government on a pertpassenger basis, such as customs, inuni.gration, or agriculture 
inspection ticket surdharges, international departure taxes and security and passenger 
facility ticket sUichaiges, only if such fees are clearly noted elsewhere in the 
advertisement and ili,eir amount stated. See, e.g., Orders 96+13, 93-4-40 and 92-10-41. 
From an enforcement policy standpoint, for the reasons discussed above, the Guam fee 
would fall within the! rationale of the cited orders. The Department would, as a result, 
consider fare advertising which lists the Guam fee separately from the price of air 
transportation to be donsistent with the enforcement policy so long as the total amount 
of the fee is containeci in the advertisement or solicitation materials. Similarly, we 
would not consider tlp.e listing of the Guam fee separately on a ticket to be a prolu'bi�ed 
unfair or deceptive pJ;actice so long as the total price paid by the consumer is also listed. I Sincerely, 

�elPodberesky 
Assistant General Counsel for 

Aviation Enforcement and Proceedings 



I 
� � . , · AMENDED I �  _TERI M  RU LES b.. REG U LATIONS 

CCustorrr Agriculture, And Quarantine Inspection service Charge) 

PURPOSE : 

AUTHORITY : 

SCOPE : 

T� carry
.
out the provisions of Title XLIV, Chapter 

I I ,  Sect�ons 4 7 1 4 3  through 4 7 1 5 1  of the Government 
C�de of Guam and est ab l ishing guidelines by which 
C�stoms , Agriculture , and Quarantine Inspection 
S�rvice Charges and their requirements are applied,  
assessed ,  and executed . 

PJomulgated pursuant to Public Law 2 3 - 4 5 ,  Title 

��;��nm;��p���e ��' G;a
e
m
c

.
t i ons 4714 3 - 4 7 1 5 1 o f  the 

TJese rules and regulations shall govern 
p�ocedure s ,  requirement s ,  and applicat ions of the 
Customs , Agriculture , and Quarantine Inspection 
S e1rvice Charges and parties thereto · involved . 

I .  DEFINITIONS j 

Whenever in thes 1 rules and regulations the following terms are 
used , unless the context otherwise require s ,  they shall be 
construed , respectively, to mean : 

Agency 

agent 

arrival 

cargo 

carrier ( s )  

carrier b i l l  
o f  lading 

The Customs and Quarantine Agency o f  the 
Government of Guam . 

A person or party who i s  authorized to act for 
or on behalf of another .  

those persons , passengers , aircraft , vessels , 
and/or cargo entering the Territory of Guam 
from a place outs ide . 

merchandise or goods entered into the 
Territory of Guam from a place out side , 
including passenger baggage using Customs , 
Agriculture , and Quarantine Inspection 
services at a cargo service charge fac i l i ty . 

vessels , aircraft , and/or their 
repre sentative_ who engage in 
transportation o f  crew , passengers 
cargo , whether or not for a fee . 

legal 
the 

and/or 

a written receipt given by a carrier for goods 
accepted for transportation, and used for the 
purpose of entering consignments of cargo into 
the Territory of Guam and obtaining clearance 
by the service agencies . 

PROPOSED RULES & REGULATIONS - JUNE 26, !996 
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collector 

consignee 

cons ignment 

consolidated 
consignments 

crew members 

Director 

entry 

fiscal year 

freight 
forwarder 

Fund 

GIAA 

2 

shall mean the Customs and Quarantine Agency, 
the Antonio B .  Won Pat Guam Int ernational 
Airport Authority, or their agents . 

the person entering consignments of cargo into 
the Territ ory of Guam, whether or not acting 
as an agent on the beha l f  of others , and who 
is responsible for proce s s ing such cargo 
through Guam border clearance procedures . 

a part icular shipment o r  unit of goods 
destined for an ident i fiable person for final 
sale or custody, whether or not entered by an 
agent or among other consignments under one 
carrier bill of lading . 

two or more consignments o f  cargo consolidated 
under one carrier bill of lading . 

those persons who are directly connected with 
the operation or navigat ion of an arriving 
carrier , and who are iden t i f ied as crew 
members on an o£ficial General Declaration or 
Crew Li s t . 

the Director of the Customs and Quarantine 
Agency . 

" entry" and its· derivatives shall mean that 
time when documents and information are 
presented to the Customs and Quarantine Agency 
for inspection and/or clearance . 

the operating year of the Government of Guam 
commencing from October 1 o f  each calendar 
year through September 3 0  o f  the fol lowing 
calendar year . 

any person in the bus ine ss o f  entering cargo 
consignments into the Territory of Guam on the 
behalf o f  others for a fee , and who as sumes 
responsibility for proce s s ing those 
consignments through general border clearance 
procedures as part of that service . 

the Customs , Agriculture , 
Inspection Services Fund . 

and Quarantine 

Antonio B .  Won Pat Guam Internat ional Airport 
Authority . 

PROPOSED RULES & REGULATIONS - JUNE 26, 1996 
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GIAT 

house bill of 
lading 

importer ( s )  

In-trans i t  cargo­
consignments 

In- transi t  sea -
passengers 

monies 

party 

passenger 

passenger 
baggage 

person 

3 

The Antonio B .  Won Pat Guam International Air 
Terminal , the Commuter Terminal , and all other 
airport lands and facilities owned or 
controlled by the GIAA . 

an internal shipping document commonly used by 
freight forwarding or simi lar companies which 
ident ifies the ultimate consignee of a 
particular cargo consignment for which entry 
is being made . 

those persons direct ly connected with the 
entry of cargo into the Territory of Guam from 
a place outside . This person may be the 
carrier,  cons ignee ,  freight forWarder ,  or the 
owner of a particular consignment of cargo . 

those consignments of cargo identi f ied by the 
carrier bill of lading as destined for a port 
other than Guam . 

those sea pas sengers identi f ied by the carrier 
manifest as des tined for a port other than 
Guam . 

all monetary payments and/or proceeds of the 
Customs , Agriculture and Quarantine Inspection 
Service Charges and/or late payment penalties 
collected or received by virtue of Title XLIV, 
Chapter I I ,  Sections 4 7 1 4 3 , et . � of the 
Government Code of Guam and/or these rules and 
regulat ions . 

those persons , bus inesses , o� 
subj ect to the requirements of 
Chapter I I ,  Sections 4 7 14 3 ,  et . 
Government Code o f  Guam . 

corporations 
Title XLIV, 
� of the 

any person, excluding crew members , entering 
the Territory of Guam . 

the belongings and personal property entered 
into the Territory of Guam by an air or sea 
passenger . 

i n c l u d e s  i n d i v i d u a l s , 
partnerships , associat ions , 
and/or their agent s .  

PROPOSED RULES & REGULATIONS - JUNE 26, 1996 

R&.R6-26.FNL 

b u s i n e s s e s , 
corporat ions , 



rules and 
regulations 

service agency -

services 

service charge -

Service Charge -
Facilities 

transhipment 
cargo 
consignment s  

ultimate 
consignee 

vessel 

week 

work day 

4 

shall mean these rules and regulat ions 
established pursuant to Title XLIV , Chapter 
I I ,  Sections 4 7 1 4 3 , et . � of the Government 
Code of Guam . 

shall mean the Customs and Quarant ine Agency 
and/or the Plant Protection and Quarantine 
Sect ion , Department of Agriculture . 

services shall mean Customs , Agriculture , and 
Quarantine Inspection Services . 

those charges authori zed pursuant to Title 
XLIV, Chapter I I ,  Sections 4 7 1 4 3 , et . � of 
the Government Code of Guam and these rules 
and regulat ions where applicable . 

those fac i l i t ies approved and/or des i gnated by 
the Agency to be used to provide the services 
set forth in these rules and regulations . 

those cons ignments of cargo identi f ied in the 
carrier bill o( lading as dest ined for Guam, 
but maintaine d ,  at all times , in a sterile 
bonded facility designated/approved by the 
Agency for ultimate export to a port other 
than Guam . 

the ult imate person for whom a parti cular 
cons ignment of cargo is being entered into the 
Territory of Guam for final sale or cus tody . 

every de scription of watercraft or other 
contrivance used as a means of transportation 
on water , but does not include aircraft . 

shall mean the standard cal endar week 
commencing f rom- Sunday through Saturday . 

shall mean any day of the wee k ,  excluding 
Saturdays , Sundays , and Holidays . 

I I . SERVICE CHARGE FACILITIES 

Service charge faclili ties shall include , but are not l imited t o ,  
those fac i l it i e s  a tl  the GIAT , the Commercial Port o f  Guam, the Agat 
Marina , the Agana i Boat Bas in,  and other locations as may be 
designated by the �gency , that are used to provide the servi ces set 
forth in these rules and regulat ions . 

PROPOSED RULES & REGULATIONS · JUNE 26, 1996 

R&R6-26.FNL 



III . SERVICE cHARGEs 
I A .  Air Carrier Services . 

5 

1 .  Pubose and Adjustments .  The Director is responsible for assuring, to the extent reasonably possiblk , that the service charges to be assessed to the air car:hers by the Antonio B .  Won Pat Guam International Airport I Authority -reflect as much as possible the actual costs associated with providing , maintaining, and operatibg the service charge facilities which relate to the air l carriers ' operations . 
Accordingly, in connection with the Director' s annual budget n11eview of the service charges set forth in section IV .A  of these rules and regulations , the Director shall make an� necessary adjustments to the service charges so that those charges reasonably reflect the anticipated costs du:ring the upcoming year of providing, maintaining, and ope:l:-ating the service charge facilities as those facilit,es relate to the air carriers ' operations . 
In connection with this annual review, the Director shall also prdmptly determine what , if any, under- or over­collectibn of service charges from the air carriers occurre� during the previous year, and the Antonio B .  Won Pat Guam I International Airport Authority shall assess and collect lany under-collected sums from, or credit any over-col�ected sums to ,  the air carriers as is appropriate . The additional funds assessed or collected, or the f�nds credited, shall be allocated fairly among the several air carriers on a prorated basis so that the I total amount of money to be assessed and collected, or to be credited, shall be apportioned among the several air carriers I in proportion to each carrier ' s  respective percentage of the passenger volume subj ect to the service . I 
Nothing Jn these rules sha;l be construed to prohibit the Director I from reviewing or 9-dj usting the service charges ,  or to prohibit the Antonio B .  Won Pat Guam International Airport !Authority from revising the Airport Tariff Schedule or from assessing , collecting , or crediting the funds sey forth in this section , more frequently than on an annual basis as may be deemed appropriate by the Director .! 

I I 
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B .  

! 
I 
I 6 I 2 .  Cliarges . In order to calculate the service charges reasona;bly attributable to each air carrier for the servic� associated with that carrier, the Director shall determi;ne the service charge to the several air carriers by the �following methodology . The Director shall first estimate the current annualized costs of providing, maintai�ing, and operating the service charge facilities as they1 relate to air carrier operations , excluding air cargo operations , and then that annualized amount shall be diviaed by 12 . The GIAA shall apportion such monthly amount kmong the several carriers in proportion to each carrier1( s revenue passenger volume subj ect to the services , times the cost per passenger determined below . Such md1nthly percentage of passenger volume shall be determined by reference to the monthly activity reports of pass�nger arrivals to be submitted to the GIAA by the air canhers . This apportionment methodology corresponds to the !methodology used by the Agency, pursuant to a long-standing agreement with the air carriers , to apporti6n among the air carriers the Charges for Services of Custdms and Quarantine Officers for the cost of using Agency 1ersonnel on an overtime basis . 

Upon r�view and pursuant to this methodology, the Directoj has determined such total current annualized costs  qf providing, maintaining, and operating the 
service !charge facilities as they relate to air carrier operati9ns , excluding air cargo operations , is approxill)ately $ 7 , 13 6 , 848 . Thus , the initial monthly charge a�tributable to all carriers is $594 , 73 7 . 33 as of April 13 , 1996 for which each air carrier shall be responsible for remitting to the GIAA its assessed pro rata seryice charge as determined by the GIAA under these rules and regulations . This monthly charge shall be converte� to a cost per passenger for purposes of the apportiohment methodology and air carrier ticketing and advertis�ng by dividing the monthly charge by the average number or passengers during the preceding fiscal year . 

Sea Passenoer Inspection Services . 
1 .  Chalges . Subj ect to periodic review and adjustment by the D�rector as provided in Section IV . B . 2  of these rules atid regulations , each non-exempt sea passenger shall re�it ten ( 1 0 )  u . s .  dollars to the collector . 

PROPOSED RULES & REGULATIONS · JUNE 26, 1996 
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C .  Cargo �learance Services . 
I 

1 .  Charges . Subj ect to periodic review and adjustment by the 11 Director as provided in Section IV. B .  2 of these rules and regulations , each consignee shall remit the follow�ng service charge to the collector : 
a J At the GIAT , five ( 5 )  U. S .  dollars for each ncjn-exempt consignment of cargo , not to exceed t�enty-five ( 2 5 )  U . S .  dollars for consolidated co1nsignments of non-exempt cargo entered under one ca,rrier bill of lading ; and 
b . l At the Port Authority of Guam, five ( 5 )  U . S .  dollars for each non-exempt consignment o f  cargo , not to exceed twenty- five ( 2 5 )  U . S .  dollars for cohsolidated consignments of non-exempt cargo entered under one carrier bill of lading . 

2 .  Re�ired Documents  and Information . Each consignee shall pJi.ovide the Agency with the following documents and information when presenting cargo for Customs , Agriculture , and Quarantine clearances : I -
a .  1 Carrier Bill of Lading; 
b .  Invoices and Packing Slip ; 
c .  Consignment Manifest ( for consolidated 

d .  I 

I 
I e .  
I 
I I 

consignments of cargo when required) ; 
House Bills of Lading ( for consolidated consignments of cargo when required) ; and 
Other documents and/or information as may necessary for making an accurate assessment charges payable under this chapter . 

be of 

IV . SERVICE CHARGk REVIEW 

The Director will �eview service charges at least annually and such periodic adjustments as may be necessary in accordance these rules and regulations . · 

make with 

A .  Air 
1 .  

I 
Carrier Service Charges . 

I . Annilial Budget RevleW . Each year the Agency and Dep�rtment of Agriculture will prepare and submit an &nnual budget to the Legislature . No later than Mar�h 15 of each fiscal year , the Agency and II I PROPOSED RULES & REGULATIONS · JUNE 26, !996 

R&R6-26.FNL 

I 



2 .  

3 .  

8 

D�partment of Agriculture will provide the GIAA and ealch air carrier subject to the service charge with a !draft of their budgets for air carrier services sh;owing the total actual costs associated with previding, maintaining and operating the service chFrge facilities which relate to air carrier operations , together with a request for comment to bell provided to the Agency within thirty ( 3 0 )  days . 
Consultation . The Agency will hold at least one mekting called and scheduled by the Director with thk Department of Agriculture , the GIAA, and the ai� carriers to discuss the draft budgets for air carrier services and to provide GIAA and the air ca�riers with an opportunity to comment on the prbposed budgets prior to their submission to the Legislature . The Agency will also hold at least one meeting called and scheduled by the Director 
with the Department of Agriculture , the GIAA, and th.b air carriers to discuss a proposed periodic adjustment for air carrier services and to provide GIAA and the air carriers with an opportunity to co�ment on the propo�ed adjustments for providing , . maintaining, and operating the service charge fadilities . The Agency will give due consideration to I the input and comments received from GIAA and thJ air carriers during the consultation process . 

. 1 1  . . h d f F�fja Dec�s�on . T e Agency an Department o Agriculture have the sole responsibility and 
explressly reserve the right to make all final dec'isions with respect to their budgets for air ca�u:-ier services , - and any adjustments thereof ,  sub� ect only to such administrative or judicial review as may be provided by law . I 
The I Agency and the Department of Agriculture ' s  dec�sions shall be consistent with and pursuant to 
theke rules and regulations and in accordance with Titie XLIV, Chapter I I ,  Sections 4 7 14 3 , et . � of the l Government Code of Guam . I f ,  for any reason , the ! Legislature fails to approve the Agency' s  or the 1 Department of Agriculture ' s  budget for providing, maintaining , and operating the service 
charge facilities before the end of the current fistal year, the service charge in effect shall 
continue in full force and effect until budgets are adowted and approved by the Legislature , unless a periodic adj ustment has been made as provided in sub �paragraph 5 below . 

I I 
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Fdrmal Notice of Service Charge Adjustments . The D�rector will deliver written notice of any adjustment of the monthly service charge to GIAA and each air carrier subj ect thereto . No service c�arge adjustments will take effect until  the GIAA hals amended the Airport Tariff Schedule and given no�tice thereof for a period of thirty ( 3 0 )  days in ac'pordance with GIAA' s Terminal · Rules and Regulations . The amended Airport Tariff Schedule wi�l set forth the adjusted annualized and monthly co�ts of customs , agriculture , and quarantine sel:-vices to air carriers , and provide that each ca�rier will be assessed a proportionate share of thk monthly costs based on its respective I f ' ' 1 percentage o arrlvlng passenger vo ume . 
Pe1iodic Adjustments .  In the event that there is a I significant increase or decrease in the anticipated costs of providing, maintaining , and opbrating the service charge facilities for air ca*rier services after budgets have been submitted to i the Legislature and before conducting the annual 
reyiew set forth in Section I I I  . A . l above , the Director may adjust the monthly facility service charge to air carriers so that the amount of the ch�rge levied on air carriers by the GIAA will reasonably reflect anticipated actual costs of prc\viding , maintaining and operating the service chclrge facilities . Written notice to the GIAA and ai� carriers of a proposed periodic adjustment shclll coincide with the consultation process as prdvided in subparagraph 2 above . The adjusted 
se�ice charge shall not be levied or assessed until GIAA has amended the Airport Tariff Schedule an� given notice thereof in accordance with its Terlminal Rules and Regulations . 

Passlenaer and Carao Service Charaes .  
I 

AnnLal Budget Review . Each year the Agency and Depbrtment of Agriculture will prepare and submit an lannual budget to the Legislature showing the proo ected costs associated with providing, maintaining and operating the service charge facilities which relate to sea passenger and cargo 
olUon" 

I 
I 
I 
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2 .  PJriodic Adjustment and Public Notice of Customs , Agriculture , and Quarantine Inspection Service C4arge Adjustments . The Director may periodically adjust the service charges for sea passenger and cJrgo services so that such charges reasonably r�flect the anticipated actual costs of providing, m�intaining, and operating the service charge fC\cilities as they relate to sea passenger and cargo operations . A schedule of the Customs , A�riculture , and Quarantine Inspection Service C�arge will be posted , at all times , in the office off the Director . Adjustments to these service charges shall be made by the Director by amending th1e service charge schedule , and by posting public notice of the adjusted service charges in a cohspicuous place within each sea passenger and cargo operations area at least forty-five ( 4 5 )  days prior to the effective date of the adjustment . I 
Nohhing in these rules shall be construed to prbhibit the Director from reviewing or adj usting th.b service charges for sea passenger and cargo se�vices more frequently than on an annual basis . I 

I 
V .  EXEMPTIONS F9R CARGO AND SEA PASSENGERS 

Each consignment lef cargo and/or sea passenger arriving in the Territory of Guam under the following conditions are exempt from the Customs , Agrichlture , and Quarantine Inspection Service Charge , and/or their incl!usion in determining the amount payable under these rules and r�gulations : 
1 .  Di�lomats of Foreign Governments and their cargo co�signments who can show that their names appear on �he accreditation listing maintained by the U . S .  Dep:artment of State . In lieu of such listing an individual may present appropriate proof of dip1�omatic status to include possession of a diplomatic passport _ or visa ,  or a diplomatic idehtification card issued by a foreign government . I 
2 .  Deltgates to ,  or employees of ,  the United Nations , or any of its organizations who possess valid proof of �heir delegate or employee status , such proof to include possession of a United Nations Passport or visk , or a valid United Nations identification car� , and Chair cargo . 

I 
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P�ssengers and cargo consignments that have 
�������d an���e/
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Pal1ssengers and cargo consignments arriving due to a111 emergency when the original destination was other than a Guam port . 
Inl- transit sea passengers , in- transit cargo consignments ,  and transhipment cargo consignments ma�ntained, at all times , in a sterile bonded fapility designated/approved by the Agency, .  and not using the Customs , Agriculture , and Quarantine I I , , nspect�on Serv�ces . 
Ant cargo consignment that consists solely of do8uments with a total shipping weight of less than 
1 lfilogram . 

I Official cargo consignments of the U . S . Postal Service , U . S .  Federal Government under a Government Biil of Lading, and/gr Government of Guam Agency . 
I 

8 .  Hu�an remains . 
Nothing in these tules shall be construed to prohibit any of the persons or cargo \ consignments enumerated in this section from actually being su�j ected to the service as otherwise provided by law . I I 
VI . ASSES SMENT , d10LLECTION, and REMITTANCE 

A .  Antonio b .  Won Pat Guam International Airport Authoritv . 
The GIAA sha]l assess and collect service facility charges , excluding ca:J1go charges ,  from air carriers whose operations require services under Title XLIV, Chapter I I ,  Sections 4 7143 , I et . � of the Government Code of Guam and these rules and regulations , :and shall deposit_ all monies received with the Treasurer of Guam for credit to the Customs , Agriculture , and Quarantine Inkpection Service Fund . 

I 
1 .  Ass�ssment . The GIAA may bill air carriers for servicest1 on a monthly basis in accordance with applicable billing rocedures used by the GIAA. 
Upon the issuance of a billing, the GIAA shall provide the Dire�tor with a copy of such billing for record and accountilg purposes . 

I 
I 
I 
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2 .  Cdllection and Accountability . The GIAA shall collec� applicable service charges and implement procedures as may be re�ired for the receipt , control, and aqcounting of monles taken into its custody . Accounting procedures shall be adopted and maintained in accord�nce with generally accepted accounting principles applicable to airports . All records and receipts relati�e to this program shall be maintained separate and apart �rom other activities of the organization . 
3 D I 

· f · h h 1 1  . eposlt o Recelpts .  T e GIAA s a coordinate remittance procedures with the Department of Adminisfration , and shall guide itself by applicable Government of Guam requirements for these transactions . I 
4 .  Late Payment Penalties . The GIAA receiving or having �utstanding service or other charges due in excess of thir�y ( 3 0 )  days shall assess , collect , and deposit applicable late payment penalties from respective parties 
in acco�dance with its procedures consistent with these rules artd regulations . 

I 
5 .  corhpliance . The GIAA shall allow Customs and Quarantine Agency Personnel or their authorized represebtatives to verify the accuracy of the service charges I assessed , collected and/or deposited , and to otherwise determine compliance with Section 4 7 15 0 ,  Title XLIV, C�apter 2 of the Government Code of Guam and these rules and regulations . 

I 

6 .  ReJonciliation . The GIAA shall provide the Director with mortthly statements identifying each billing issued during the reporting period inclusive of year - to -date aggregates of charges assessed, payments received, outstanding balances thereof ,  and deposits made . 
I 

Upon wri1t ten request , the GIAA shall provide the Director 
with an� information related to this program as may be require, . 
At the �nd of each year , the GIAA and the Agency shall 
reconcil:e the amount of service charges payable and receive� within the respective year . 

I I 
��------------
1 I 
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B .  Custom� and Quarantine Agency . The Customs and Quarantine Agency, or its agent , shall assess and collect service chatges ,  excluding air carrier charges ,  from those persons who�e operations require services under Title XLIV, Chapter I I ,  Sections 4 7 1 4 3 , et . � of the Government Code of Guam and th�se rules and regulations , and shall deposit all receipts with the Treasurer of Guam for credit to the Customs , Agriculture , ! and Quarantine Inspection Service Fund . 
1 .  As�essments . The collector shall assess service charges j upon applicable parties for the provision of servicep and shall implement internal procedures as may be required for this process . I . 
2 .  Collection of Service Charges . The collector shall implemeht security and accounting procedures as may be require� by law or deemed necessary in addition to those requireilients provided herein for the collection of service 'I charges . 

I a .  Receiving Payments . 
( 1 )  Receiving and Control . Collectors shall establish the hours of operation and the locations where payments may be made , and shall implement procedures for the security and accountability of monies taken into their custody . 
( 2 )  Receipts and Records . T.he collector shall furnish each person from whom service charges were · collected a receipt whicl:). identifies payment of the service charge , the date , the amount remitted, and that for which the payment is being made . 

b .  Accounting Requirements .  
( 1 )  Procedures . Collectors shall apply and guide themselves by current accounting procedures appl{cable to their organization and the Government of Guam . 
( 2 )  Maintenance of Records and Accounts .  The collector shall maintain records of payments outstanding, due , received , and deposited , and shall maintain all records , ledgers , accounts ,  and monies separate and apart from all other records , ledgers , accounts , monies ,  and activities under the purview of their organization . 
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( 3 )  Monthly and Other Statements .  The collector shall prepare and submit monthly statements to the Director on or before the 
last work day of each month which identifies the total outstanding receivables , payments received, and payments deposited into the Customs , Agriculture , and Quarantine Inspection S ervices Fund during the reporting period as of the statement date ,  and any other information as may be required by the Director . 
Upon written request , the collector shall immediately provide the Director with any information on the activity of the account as may be desired . 

3 .  Re�ittance of Funds Received . All monies received shall bJ deposited with the Treasurer of Guam for credit to the Customs , Agriculture , and Quarantine Inspection Service� Fund within five ( 5 )  working days of receipt . Collect6rs making such deposits shall be guided by applica�le Government _of Guam procedures of the Departm�nt of Administration for such transactions . 
4 .  Lade Payments . Upon receiving or having outstanding charges I due in excess of thirty ( 3 0 )  days. from the applica�le due date , the collector shall assess and collect 1 applicable late payment penaltie s ,  and shall maintain records thereof ,  from each respective party consist�nt with the requirements outlined in Section VII of thes� regulations . 
5 .  Co�liance . Collectors shall allow Customs and Quarantine Agency Personnel or their authorized represen!tatives to verify the accuracy of the service charges I assessed, collected and/or deposited, and to 
�i���w��rp�:;e�m��et��m8��=���e��t�0�:c;�o�u!�l!�ct ��;!: rules antl regulations . 
6 .  Recbnciliation . At the end of each year, collectors and the �gency shall reconcile service charges payable and re:::eived from applicable parties within the respectJ.ye year . 

C .  Agents . I Agents acting on behalf of the GIAA or the Agency shall quide themselves by these rules and regulations , the requirements of their respective supervising agency, and 
any other law which may be applicable .  
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Agents shall l make available to their supervising organization any records ,I reports ,  and information under their purview concerning tlp.e Customs , Ag:r:icul ture , and Quarantine Inspection Service Cha,rges for the purposes of these rules and regulations rnd final disposition as may be required . 

VII . PAYMENTS AND t PENALTIES 

Payments subj ect I to the provisions of Title XLIV, Chapter I I ,  Sections 4 7 14 3 , et . � o f  the Government Code o f  Guam and these rules and regulations are due on the date the services are rendered , unless '�otherwise provided herein . A penalty shall be assessed in addit1ion to applicable charges in the event that a payment becomes thirty ( 3 0 )  days overdue . 
A .  Payment iReguirements . 

' 

1 .  Pa�ents Due . Except for payments which are arranged on a billed basis by the collector under Section VII .A . 2 ) payments of service charges become due on the date se}vices are rendered . I . 
2 .  Bi�led Payments Due .  Payments for service charges arranged on a billed basis become payable as of the billing 1ldate . 
3 .  Cur�ency . All transactions and payments shall be ' . made lwlth U . S .  currency, made with a personalized/certified check or money order payable in United States dollars through an on- island United States banking I institution to the Antonio B .  Won Pat Guam Internat�onal Airport Authority or to the Treasurer of Guam whJre applicable , or other payment arrangement authorizbd by the collector . I B .  Penaltiek . 
1 .  Lati Payments . In the event that a person or party exceeds l thirty ( 3 0 )  days in paying the customs , Agricultilire , and Quarantine Inspection Service Charges from the I date due , an interest charge of ten percent 
( 1 0 % )  pe� annum shall be assessed upon the responsible party fo� applicable outstanding balances until otherwise paid in full . 
2 .  Non�Payment . Any person or party late in paying any service �harge or late  payment penalty due under these rules and regulations may be required by the GIAA, the Agency, br its agents ,  to make immediate payment for subsequertt services rendered . 

II 
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I In the event that a person or party is delinquent in paying any charges' or penalties under Title XLIV, Chapter I I ,  Sections 47143 , et . � o f  the Government Code o f  Guam or these rules I and regulations for any reason, the collector shall issue l a notice of such delinquency to the responsible party' s  last! known address identifying , at a minimum, . the date in which tl(le subj ect amount was payable , the amount in 

vm . 
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::
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: :::::::

s

on paymenca . 

The Agency, GI� , and their agents ,  except as provided in subparagraph A . 2  below, shall remit and deposit all funds received 
and collected pursuant to Title XLIV, Chapter I I ,  Sections 47143 , · et . � of the I Government Code of Guam and these rules and regulations with the Treasurer of Guam for credit to the Customs , Agriculture , and Quarantine Inspection Service Fund . . 

I 
A .  Antonio i B .  Won Pat Guam International Airport Authority. Upon appropriation by th� Legislature and certification by the ! Director, the GIAA shall be entitled to reimbursement for reasonable administrative costs directly connected with assessing , collecting , and · 

remitti:IJ.g service charges and penalties under Title XLIV, Chapter i i i ,  Sections 47143 , et . � of the Government Code ofl Guam and these rules and regulations . Such reimbursement shall be provided in the following manner : I 
1 .  Fo� the period up to September 3 0 ,  1 9 9 7 ,  the GIAA shall sJbmit to the Agency no later than July 1 ,  1 9 9 6  a stateme:d.t of costs and expenditure report identifying each co�t and expenditure incurred, and to be incurred, during 1he billing period ; and 
2 .  Fo� each fiscal year thereafter, the following reimbursement procedure shall apply : 

(a )  Proj ected Budge-t . The GIAA shall submit _  to the, Agency on the Fifteenth day of January a pro:j ected budget in Government of Guam budget format reflecting anticipated administrative costs to !assess ,  collect , and remit applicable charges under Title XLIV, Chapter I I ,  Sections 47143 , et . � of the Government Code of Guam and these rules andl regulations during the period of October 1st through September 3 0th of the following Government of Guam Fiscal Year ; 
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(bi) Advisory .  Upon appropriation by the Legislature , the Director shall advise the GIAA of the authorized reirrlbursement funding approved by thk Legislature for expenditure in the following fi!scal year . 
I 

( c ) Deduction from Service Charge Proceeds . The GIAA is authorized to deduct and retain each 
I mo�th the sum equal to one- twelfth ( 1/ 1 2 ) of the amount of reirrlbursement authorized for the same Fi$cal Year, pursuant to the immediately preceding su�paragraph (b) , from the service charge proceeds collected by GIAA from air carriers , as full reimbursement for the costs of assessing, coilecting, and remitting applicable charges pu�suant to these rules and regulations . 

( d) l[ Additional Expenses ,  Court Costs , and Atborneys ' Fees . The GIAA may request re�.mbursement for additional or extraordinary costs inc:urred in the assessment and collection of se�ice charges pursuant to these rules and regplations , and ;o,ny enforcement actions or proceedings for such collection, including, but not limlited to ,  court costs and attorneys ' fees , by sub�itting a verified statement for such expenses within thirty ( 3 0 )  days after the same are incurred to I the Director of Customs . Upon review and verification, the Director will reimburse those cosF for which funds are appropriated by the Legislature , which costs shall be subject to rec�very from the air carriers by adjustment of the seryice charges pursuant to Section I I I  of these rulTs and regulations . 
B .  Customs �nd Quarantine Agency. All operating expenses 
and encumbrandes of the Customs and Quarantine Agency shall be paid by the Fhnd upon appropriation by the Legislature , and certification lby the Director .

_ . 
1 .  Customs and Quarantine Agency Annual Budget .  The Agenciy shall prepare and submit an annual budget each fiscal year in accordance with budget procedures applicab�e to the Government of Guam . 

• rribl 2 .  Re� · ursement include I in its reimbursements for service dharges by 

Appropriations . The Agency shall annual budget request proj ected . the cost of collecting and remitting authorized parties . 
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18 i C .  Plant Protection and Quarantine Section , Deoartment of Agriculture .! The Department of Agriculture shall prepare and submit to tJ:J,e Guam Legislature an annual budget request which identifies , ·1 separate and apart from all other costs of the Section and 1 Department , the proj ected costs for providing applicable Plant Protection and Quarantine services at the GIAA and at l the Port Authority of Guam . The Department of Agriculture shall also provide the Director with its Plant Protection apd Quarantine proj ected budget on or before March 
1 of each fiscal year together with a breakdown showing the allocation �f costs attributable to the different service charge facilities for the purpose of evaluating service charges re�ired under Section VI of these rules and regulations . i The Fund, upon appropriation by the Legislature , shall provide funding for such activities in accordance with applicable G�vernment of Guam procedures .  

IX . SEVERABILITY CLAUSE 

If any provision qf these rules and regulations or the application thereof upon any person, party, or circumstance is held invalid, such invalidity shall not affect other provisions or applications of these rules anb regulations which can be given effect without the invalid prov!i.sion or application , and , to this end, the provisions of the�e rules and regulations are severable . 
. I The aforement�oned Rules and Regulations are hereby promulgated by the Director ofi the Customs and Quarantine Agency this , I 1 9 9 6  pursuant to Section 4 7 1 4 9  of the Government -=c'"'o-d'e--o-,f,--;G=-u_a_m_, ___ I · · 

Jo'l M .  Quinoco , DirecCor of Cuecome 

' Calvin! Halloway, Attorney General of Guam 

Carll T . C .  Gutierrez ,  Governor of Guam 
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